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ORDER

Per G. Manjunatha, Accountant Member:

This appeal filed by the assessee is directed against the
order of the Commissioner of Income Tax(Appeals)-21,
Mumbai, dated 11-12-2015 and it pertains to Y 2011-12. The

assessee has raised the following grounds of appeal:

“I. The Learned CIT(A) erred in confirming disallowance of
Foreign exchange loss due to conversion of FCNR loan to Rupee loan
of Rs. 43,98,054/- and treating it as capital expenditure.
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2. The Learned CIT(A) erred in confirming the disallowance of
loss on Foreign exchange fluctuation of Rs. 12,90,804/- on account of
machinery purchased from M/s. Fire Stein.

3. The Learned CIT(A) erred in confirming the disallowance of
loss on Foreign exchange fluctuation of Rs. 20,88,900/ - on account of
machinery purchased from M/s. Grenzebach Mchine Ball.

4. The Learned CIT(A) erred in confirming the disallowance of
loss on Foreign exchange fluctuation of Rs. 27,31,381/- on account of
machinery purchased from M/s Zippe Industrial GHMH.

5. The Learned CIT(A) erred in confirming the disallowance of
loss on Foreign exchange fluctuation of Rs. 51,97,460/ - on account of
machinery purchased from M/ s Stein Heuty France”.

2. Brief facts of the case are that assessee-company is
engaged in the business of processing of glass into toughed,
insulated and laminated glass, filed its return of income for
the AY. 2011-12 declaring loss of Rs. 211,46,57,525/-.
Assessment for the AY. 2011-12 has been completed u/s.
143(3) of the Income Tax Act, 1961 (Act) on 26-03-2014,
determining total loss at Rs. 2,09,85,93,755/- by making
certain disallowances, including disallowance of loss on
foreign exchange fluctuation incurred towards conversion of
rupee loan into foreign currency term loan availed from Indian

Overseas Bank.

2.1. Aggrieved by the assessment order, assessee filed an

appeal before the CIT(A).
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3. Before the CIT(A), assessee has challenged the additions
made by the AO towards foreign exchange loss incurred due to
conversion of FCNR loan to rupee loan along with loss on
foreign exchange fluctuation on account of machinery
purchased from certain suppliers. Assessee has filed elaborate
written submissions on the issue in the light of the
Accounting Standard 11, issued by the ICAI and also under
the provisions of Section 43A of the Act. Ld. CIT(A) after
considering the written submissions of the assessee, partly
allowed the appeal, wherein he had confirmed the additions
made by the AO towards foreign exchange loss incurred on
conversion of rupee term loan to foreign currency loan and
loss on foreign exchange fluctuation on account of purchase of

machinery.

3.1. Aggrieved by the order of CIT(A), assessee filed an

appeal before us.

4. Ld. AR for the assessee, at the time of hearing submitted
that he does not want to press Ground Nos. 2 to 5 taken to
challenge additions made by the AO towards disallowance of

loss on foreign exchange fluctuation on account of machinery
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purchased from certain parties. Therefore, Ground Nos. 2 to 5

are dismissed, as not pressed.

S. The next issue that came up for our consideration is
disallowance of foreign exchange loss due to conversion of
FCNR loan to rupee loan of Rs. 43,98,054/-. AO disallowed
loss incurred of conversion of loan into foreign currency loan
on the ground that the said expenditure is in capital nature
which cannot be allowed as deduction u/s. 37(1) of the Act. It
is the claim of the assessee before the lower authorities that
the company had taken FCNR loan from 10B during the
previous year for a specific period and on expiry of the said
period, the said loan has been converted into a rupee loan.
The difference amount paid on account of conversion of FCNR
loan into rupee loan on account of fluctuation in foreign
currency has been treated as loan on foreign exchange
fluctuation and the same has been claimed as allowable

business expenditure.

6. Ld. AR for the assessee at the time of hearing submitted
that the assessee has contested the issue but could not file
certain crucial evidences which is very much relevant to

decide the issue whether particular amount is capital in
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nature or revenue expenditure and such evidences could not
be filed before the lower authorities due to the fact that the
company has incurred huge losses and the accounting staff
have left the services. He further submitted that the additional
evidences filed by the assessee is very much relevant to decide
the issue and therefore the issue may be set aside to the file of

AO to give one more opportunity to the assessee.

7. Ld. DR on the other hand strongly supporting the order
of the Ld. CIT(A) submitted that the assessee has not
exercised option to file necessary details before the lower
authorities when sufficient time has been furnished by the AO
as well as the CIT(A). Therefore, there is no reason to give
further opportunity to assessee to file evidences and hence the

findings recorded by the Ld. CIT(A) may be confirmed.

8. We have heard both the parties, perused material
available on record and gone through the orders of the
authorities below. Assessee has filed certain additional
evidences vide Paper Book dt. 14-12-2018 and contended that
the said documents go to root of the matter and which are
very relevant to decide the issue, i.e. whether foreign exchange

loss incurred on conversion of FCNR loan into rupee loan is in
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fact in the nature of revenue expenditure, which can be
allowed as deduction. Assessee has given its own reason for
not filing those documents before the lower authorities.
According to the assessee, there was no accounting staff in the
company to look after the issue at that time, when the
appellate proceedings were going before the CIT(A). Therefore,
the said documents could not be furnished. We find that the
additional documents filed by the assessee in the form of
letters issued by the Indian Overseas Bank for conversion of
rupee term loan in to foreign currency loan is a crucial
document to decide the particular issue whether the loss
incurred on foreign exchange fluctuation is a capital or
revenue in nature. Therefore, we are of the considered view
that the issue needs to be set aside to the file of AO for fresh
consideration in the light of additional evidences filed by the
assessee. Hence, we set aside the issue to the file of the AO to

decide the issue afresh in accordance with law.

9. In the result, the appeal of assessee is partly allowed for

statistical purposes.
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Order pronounced in the open court on 015t day of February, 2019

Sd/- sd/-
(MAHAVIR SINGH) (G. MANJUNATHA)
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